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 N A T I O N A L   C O N G R E S S   O F   A M E R I C A N   I N D I A N S

September 26, 2017 

Attention: Penny Miller 

Clerk of the Supreme Court 

North Dakota Supreme Court 

600 E. Boulevard Ave., 

Bismarck, ND 58505-0530 

Re: Supreme Court No. 20160436 – In the Matter of a Petition to Terminate the 

Special Provision of Legal Services by Qualified Attorneys from Outside North 

Dakota 

Dear Honorable Justices of the North Dakota Supreme Court: 

On behalf of the National Congress of American Indians (NCAI), the oldest, largest, 

and most representative organization of American Indian and Alaska Native tribal 

governments, I write to oppose the petition to terminate the Special Provision of Legal 

Services by Qualified Attorneys from Outside North Dakota (Provision).  

NCAI believes the Provision is crucial, and was created to protect the constitutional 

rights of criminal defendants, to supplement capacity of the local bar in addressing this 

overwhelming need, and to save state taxpayer money.  As of today, the need for the 

Provision remains immense. 

As of early September 2017, there were still over 150 cases where defendants lacked 

representation or appointed counsel—meaning there is still significant unmet need.  The 

Provision helps fill gaps and unmet needs.  It is also important to understand that Pro 

Hac attorneys do not replace local attorneys but help supplement existing local defense 

counsel.  

The Provision saves North Dakota taxpayer dollars because the State does not incur a 

duty to provide indigent defense counsel for those who have out of state attorneys. 

These cases are extremely fact based, and – as a result – time consuming, further 

compounding the amount of tax payer dollars saved as each matter works its way 

through the North Dakota legal system.  

The Supreme Court of North Dakota originally granted this Provision to ensure access 

to counsel and ensure fundamental fairness in criminal cases involving Water 

Protectors.  In doing so, the Court said, “[w]e nevertheless recognize the potential for 

delay or inconvenience for litigants due to the relatively large number of arrests and 

finite resources to handle the judicial proceedings related to those arrests.”  The Court’s 

concerns then remain true today.   

Moreover, the nature of these mass arrests is unlike anything local counsel has dealt 

with in court, while many Pro Hac attorneys have decades of experience with similar 

cases from other regions within the United States.  These attorneys have provided 

invaluable logistical, legal, and research resources to local attorneys by skill sharing and 

co-counseling on cases.  
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Finally, we note that Water Protectors have repeatedly expressed that local counsel has been difficult 

to contact and data from mass arrests on October 22 and October 27 indicate that criminal defendants 

represented by local attorneys were more likely to enter into plea agreements even where co-

defendants’ cases were getting dismissed on the exact same facts.  For these reasons, we strongly urge 

you to deny the pending Petition to Terminate the Special Provision of Legal Services by Qualified 

Attorneys from Outside North Dakota.  Thank you for your time and consideration.  

 

 

Respectfully,  

 
Brian Cladoosby 

President 

National Congress of American Indians  



From: Melinda Power
To: Miller, Penny
Subject: Re: Notice of Comment - Petition to Terminate the Special Provision of Legal Services - Supreme Court 20160436
Date: Tuesday, September 26, 2017 2:58:58 PM

Dear Ms. Miller:

Thank you very much for sending me both the petition and the opportunity to comment on the
petition.  First, let me clarify, that I not only represent Stefan Silk, but I also represent
Kimberley Bonner-Secundra and I formerly represented Olivia Bias.  As a pro hac vice
attorney, I strongly disagree with the termination of the ability of out of state attorneys to
assist the North Dakota court and to provide free and competent legal representation for
people arrested protesting the Dakota Access Pipeline. 

Both Ms. Dias and Ms. Bonner-Secundra had attorney who they felt were not adequately
representing them, either do to antipathy for the reason for their arrests or other work that
prohibited them from concentrating on their cases.  Mr. Silk had no representation until I
became his attorney.  And, I'm about to file my appearances on behalf of additional arrestees
who have been unable to obtain an attorney. 

Having attorneys who are willing to do the thorough and extensive work that the pro hac vice
attorneys have done so far can only be viewed as an unexpected and, I would think, much
appreciated gift to the North Dakota judicial system.  I am committed to providing competent,
thorough and dedicated assistance to all of my clients until the case is over.  Why would the
court system want to end a program that is working and saving the North Dakota judiciary
thousands of dollars by having attorneys from all over the U.S. help out pro bono?  The need
for the pro hac vice attorneys has not substantially changed since the North Dakota Supreme
Court initiated this unique program last year.  There are still almost 200 arrestees who do not
have attorneys, and we are working to fill that gap. 

On a personal note, I have a very high opinion of the state of your court system in North
Dakota, and I think Cook County, in Illinois where I practice, could learn some lessons from
you.  I request that you keep this program fully functioning until all the Dakota Access
Pipeline protestors' cases are resolved. 

Thank you for your time. 

Sincerely, 
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Melinda Power

Melinda Power, Esq.
West Town Law Office
2502 W. Division Street
Chicago IL 60622
Phone:773/278-6706 Fax:773/278-0635
www.melindapower.com

This message contains information that is confidential and is exempt from disclosure under
applicable law and is intended only for the use of the individual to which it is addressed. If the
reader of this is not the intended, you are hereby notified that copying or dissemination of this
communication is strictly prohibited. If you have received this message in error, please notify
us immediately by telephone.

On September 15, 2017 at 2:52 PM "Miller, Penny" <PMiller@ndcourts.gov>
wrote:

Attached are a Notice of Comment and Petition for your review.

 

Penny Miller
Clerk

North Dakota Supreme Court

 



From: (SUP) Clerk of Court Office
To: Miller, Penny
Subject: FW: attn: Penny Miller
Date: Tuesday, September 26, 2017 3:45:15 PM

Heather Keller
Deputy Clerk  |  North Dakota Supreme Court
600 E Boulevard Ave.  |  Judicial Wing, First Floor
Bismarck, ND 58505-0530
Phone: 701.328.4202

This email and any transmitted files attached are intended solely for the use of the individual or entity to
which they are addressed, and may be confidential under the law. If you have received this email in error
please notify the originator of the message.

From: Ashley Blankenship [mailto:ashley@siferd.com] 
Sent: Tuesday, September 26, 2017 3:26 PM
To: (SUP) Clerk of Court Office <SupClerkofCourt@ndcourts.gov>
Subject: attn: Penny Miller

Hi Penny,

I am emailing you because I learned that this email was open to statements regarding the
issue of North Dakota trying to bar Native Americans from getting legal representation out
of state. As of September 19th there have been 140 people with no appointed
representation. I've learned that the judges have been dismissing a lot of the cases because
the charges have no basis and/or police did not fill out the needed paperwork and/or police
from out of state are not willing to return and testify. Out of state attorneys most definitely
should be allowed to represent Native Americans in their cases. Out of state attorneys save
North Dakota tax payer's money. Attorneys for Native Americans also require cultural
awareness to better serve their clients. From the article I have cited below, it appears that if
any of these Native Americans were to go to trial on their charges they would not receive a
fair trial. It appears a lot of the people in the area do not like them and are biased. If you are
running out of lawyers, and their cases are being dismissed for lack of evidence, then why is
North Dakota trying to bar out of state attorneys from helping them?? I hope North Dakota
will not bar the water protectors from getting out of state attorneys.

http://www.esquire.com/news-politics/a12181154/still-fighting-at-standing-rock/

Ashley Blankenship
Siferd & McCluskey, LPA
212 N. Elizabeth St., Ste. 504
Lima, Ohio  45801
Ph:  419-222-5045 ext.112
Fax:  419-222-0473
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From: (SUP) Clerk of Court Office
To: Miller, Penny
Subject: FW: Lawyers for water protectors
Date: Tuesday, September 26, 2017 2:12:02 PM

Heather Keller
Deputy Clerk  |  North Dakota Supreme Court
600 E Boulevard Ave.  |  Judicial Wing, First Floor
Bismarck, ND 58505-0530
Phone: 701.328.4202

This email and any transmitted files attached are intended solely for the use of the individual or entity to
which they are addressed, and may be confidential under the law. If you have received this email in error
please notify the originator of the message.

From: Sharon Chambers [mailto:sharonkchambers@gmail.com] 
Sent: Tuesday, September 26, 2017 1:47 PM
To: (SUP) Clerk of Court Office <SupClerkofCourt@ndcourts.gov>
Subject: Lawyers for water protectors

Please allow water protectors lawyers from out of state. It should make no difference what
jurisdiction lawyers are from to represent these people. If anything they would fare better by
someone less biased against them. Thank you. Sharon Chambers a concerned citizen 
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From: Cheryl Craig
To: Miller, Penny
Date: Tuesday, September 26, 2017 10:15:57 AM

Sent from Yahoo Mail on Android
North Dakota Supreme Court

Clerk of Court

Dear Penny Miller

I have been watching the proceedings at Standing Rock from the UK, witnessing via social
media, the dreadful treatment of people peacefully protecting their sacred sites, lands and the
water for 18million people downstream of the great Missouri river.  Now they have been
brought to court and I hear they are now being told they may lose their right to have the
attorney of their choice.  This would be a farce and a shameful day for justice and fair play,
should it happen. 

Please do what you can to ensure this circus of corporate manipulation is brought to its rightful
conclusion and allow the water protectors the attorney they choose.  Fossil fuel is coming to
an end.  We now know the terrible damage fossil fuel is inflicting on the world we all share.
 We are all "the people" whose children will inherit the world.  We should all be acting as
guardians to our world, protecting the health of our planet for future generations to come.
 Fossil fuel has come to an end.  We all know it.  RENEWABLE ENERGY is the way
forward, and that time is NOW.  
The water protectors are brave human beings and need our respect, so please,

FROM ONE HUMAN BEING TO ANOTHER,  DO THE RIGHT THING.... 

I look forward to your reply,
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From: Shel Horowitz
To: (SUP) Clerk of Court Office; Miller, Penny
Subject: Re: legal representation for water protectors: 6 reasons to allow out-of-state counsel
Date: Tuesday, September 26, 2017 10:00:54 AM

Dear Ms. Miller:

I am deeply concerned about the petition from the judges of the South Central Judicial District
of ND to disallow representation for Water Protectors by outside parties. I read the
information at https://waterprotectorlegal.org/callout-comments-nd-judges-trying-end-program-allowing-

state-lawyer-represent-water-protectors/ 

 with a deep sense of unease.

As far as I know, this is unprecedented. In every legal case I've been aware of, the parties have
had a right to bring in the counsel of their choosing. Often, these lawyers are from out-of-state.
It is a denial of the accused's protected rights to eliminate this ability.

Adequate legal representation is not available locally, as the issues involve specialized
knowledge related to treaties, environmental protection, free speech rights, and several other
areas. Representing indigenous people is a specialized area of law, and requires special focus,
expertise, cultural awareness, and practice. 

In short, the accused require the assistance of the Water Protectors Legal Collective.
Specifically:

As of September 11, 2017, 159 cases still have no representation or any appointed
counsel, which means the local justice system is not even able to provide enough
attorneys. 
The mass arrest and charging issues in these cases are unlike anything local appointed
counsel has seen. This has never happened to Morton County before.
The Supreme Court originally granted the initial petition in January 2017 fundamentally
to ensure adequate access to counsel and to be fair to defendants in these proceedings.
These concerns and issues are magnified for indigent and indigenous or racial minority
persons—and virtually every defendant is in at least one of these two classes. These
concerns still exist. The need for counsel, guaranteed under the 14th amendment, is not
fulfilled by the ND Commission on Legal Counsel for Indigents. As noted above, the
local legal community simply doesn't have the expertise.
There is also the question of judicial bias: the same judges who are petitioning to deny
the defendants their choice of counsel will be hearing the cases. At the very least, this is
setting up the North Dakota court system for long, drawn-out, expensive appeals
processes and lots of negative publicity.

All Americans charged with crimes need qualified legal representation and should be able to
choose their own counsel.

Thank you for your attention.

Shel Horowitz - "The Transformpreneur"(sm)
________________________________________________
Watch (and please share) my TEDx Talk,
"Impossible is a Dare: Business for a Better World"
http://www.ted.com/tedx/events/11809 
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(move your mouse to "event videos")

Contact me to bake in profitability while addressing hunger, 
poverty, war, and catastrophic climate change

Twitter: @shelhorowitz

* First business ever to be Green America Gold Certified
* Inducted into the National Environmental Hall of Fame

http://goingbeyondsustainability.com 
http://transformpreneur.com
mailto:shel@greenandprofitable.com * 413-586-2388
Award-winning, best-selling author of 10 books. Latest:
Guerrilla Marketing to Heal the World (co-authored with Jay Conrad Levinson)

_________________________________________________

http://goingbeyondsustainability.com/
http://transformpreneur.com/
mailto:shel@greenandprofitable.com
tel:413-586-2388


From: (SUP) Clerk of Court Office
To: Miller, Penny
Subject: FW: Penny Miller, Approval for out-of-state attorneys
Date: Tuesday, September 26, 2017 4:55:14 PM

Heather Keller
Deputy Clerk  |  North Dakota Supreme Court
600 E Boulevard Ave.  |  Judicial Wing, First Floor
Bismarck, ND 58505-0530
Phone: 701.328.4202

This email and any transmitted files attached are intended solely for the use of the individual or entity to
which they are addressed, and may be confidential under the law. If you have received this email in error
please notify the originator of the message.

From: Maple O [mailto:maplemaryann@gmail.com] 
Sent: Tuesday, September 26, 2017 4:46 PM
To: (SUP) Clerk of Court Office <SupClerkofCourt@ndcourts.gov>
Subject: Penny Miller, Approval for out-of-state attorneys

Hello Ms. Miller,

We all live in the UNITED states of America, I interpret UNITED as all branches of  local
and national government entities cooperating to serve their citizens.

Sometimes there are bitterly opposing stands such as federal marijuana laws vs more lenient
state ones. Another example would be immigrants' identification as such, or that perceived as
harassment. 

The Dakota Indians and people who tried to help the Indians express themselves, many whom
were injured in the process, still deserve their right to an attorney so that their cases either do
not drag out ad infinitum. or do not receive the attention deserved.

Finally, people have the right to gather in numbers, even if it is not traditionally done in a rural
area. If there are altercations, then more legal people should be there to match the crowds, also
to match the OVER-abundance of HIRED, EXTRA, PRIVATE so-called law enforcement
which most likely resulted in the situation becoming worse and increasing arrests! 

Thank you,
Maple Mary Ann Osterbrink
Durham, NC
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From: (SUP) Clerk of Court Office
To: Miller, Penny
Subject: FW: Don"t revoke Pro Hac program for out of state attorneys to represent Water Protectors.
Date: Tuesday, September 26, 2017 1:12:54 PM

Heather Keller
Deputy Clerk  |  North Dakota Supreme Court
600 E Boulevard Ave.  |  Judicial Wing, First Floor
Bismarck, ND 58505-0530
Phone: 701.328.4202

This email and any transmitted files attached are intended solely for the use of the individual or entity to
which they are addressed, and may be confidential under the law. If you have received this email in error
please notify the originator of the message.

From: Carlo Voli [mailto:carlovoli@yahoo.com] 
Sent: Tuesday, September 26, 2017 12:58 PM
To: (SUP) Clerk of Court Office <SupClerkofCourt@ndcourts.gov>
Subject: Don't revoke Pro Hac program for out of state attorneys to represent Water Protectors.

Dear Penny Miller,

I am writing to urge the Supreme Court of North Dakota to not revoke the Pro Hac
program that allows out of state attorneys to represent Water Protectors.
There are still several hundred cases that are pending and around 159 cases still
don't have legal representation. The Pro Hac program saves N.Dakota taxpayers
money by not having to hire local indigent defense, and gives defendants better
access to proper and just legal representation in the N.Dakota courts.

Thanking your in advance for your consideration.

Kind regards,

Carlo Voli
9605 239th St SW
Edmonds, WA 98020
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From: Amanda Yampolsky
To: (SUP) Clerk of Court Office
Subject: Extend the Special Provision of Legal Services
Date: Tuesday, September 26, 2017 5:34:40 PM

I am sure no one wants these trials to extend as long as they have but they have. The needs for the Special
Provisions hasn’t changed so it does not make sense to terminate them. The water protectors and their cases are
important for really examining whether the laws of the United States are robust enough to support the exercise of
political and social dissent. It would be a mistake to prevent good lawyers from around the country to present the
arguments and positions of our times to protect these vitally American rights to challenge the government and the
people employed to uphold the laws and rights of all our inhabitants.
Sincerely,
Amanda Yampolsky
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